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we War and the P ublic Tousk 


... A bar association, like a newspaper, must assume the broad responsi- 
bility of acting in the capacity of a public trust, both for its own good, 
the good of the people it serves and the good of the broad cross-section of 
the public with which it in some way comes in contact. 


Bar associations are trustees of the faith the public must be permitted 
to place in any member of the profession. The responsibility of the associ- 
ation is that of a fiduciary, to see that faith is never breached and to 
apply corrective measures whenever it is. 


In the last analysis, a bar association is in many cases the only 
guardian the public has in dealing with those the state has granted the 
unique franchise of practicing law. A bar association can be very power- 
ful. It can be a tremendous source for good. Its power will bear a rather 
direct relation to what it does for the community in which it is located. 


One of the things it can do for itself and its members is to protect 
the public from any lawyer who puts selfish motives before those of 
service and who uses unscrupulously the superior knowledge his train- 
ing and experience have given him. 


But more than that, a bar association, by virtue of the very fact that 
it organizes a large, literate and learned segment of society, can provide 
leadership in many other fields. 


A stirring sentence from the Old Testament, from the Book of Leviti- 
cus, is inscribed upon the Liberty Bell. It reads “Proclaim Liberty Through- 
out all the Land unto all the Inhabitants Thereof.” But liberty cannot 
survive unless there is justice. The courts are the bulwarks of our lib- 
erties. They are part of the foundation upon which this great nation rests. 
It is important, therefore, that every citizen be concerned with the ad- 
ministration of the Law... 





LOUIS B. SELTZER 


Courtesy, American Bar Association Journal 
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The Editor will be glad to receive contributions 
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of interest to the profession. Communications should 
be addressed to the Editor, Benjamin Weintroub, 
179 West Washington Street, Chicago 2, Illinois. 











DECALOGUE ELECTION AND 
INSTALLATION ON JUNE 10TH 


The Decalogue Society of Lawyers annual election 
and installation of officers will be held on June 10th 
at 6:30 P.M. at the Chicago Bar Association quar- 
ters, 29 South La Salle Street. Judge Harry G. 
Hershenson of the Superior Court will be the in- 
stalling officer. 

The following newly nominated officers and mem- 
bers of the Board are to be elected and installed: 


I isiinviseniilaiisiiciinsisasibiing Meyer Weinberg 
Ist Vice President..............0.00. L. Louis Karton 
2nd Vice President.............00++ Bernard E. Epton 
DI ici scshsiitestipesiienicasiial Harry H. Malkin 
Financial Secretary....Judge Irving Landesman 
Executive Secretary.............css Michael Levin 


As members of the Board of Managers for two 
year terms: 

Meyer C. Balin, Saul A. Epton, Harry G. Fins, 
Herman B. Goldstein, Nat M. Kahn, Norman Lettvin, 
Bernard H. Raskin, Samuel Shkolnik, Stanley Stol- 
ler, and John M. Weiner. 

The program will include reports by outgoing 
officers, presentation of the Intra-Society award to 
Miss Matilda Fenberg, and entertainment under the 
direction of member Theodore P. Fields. 

Cocktails will be served from 5:30 to 6:30 P.M. 
Dinner will follow. Members are invited to bring 
their families, friends, and colleagues in the pro- 
fession. Cost per person for the dinner is $4.75. 





MAN OF THE DECADE 

More than a thousand people attended a dinner 
meeting on April Ist, at the Morrison Hotel, held 
in honor of member Judge Abraham L. Marovitz 
who was feted on that occasion as “The Man of the 
Decade.” 

The event was sponsored by the Jewish National 
Fund Organization of Chicago to raise funds for the 
establishment of a giant forest in the Hills of Jeru- 
salem which will bear Judge Marovitz’s name. 





THE CONSTITUTION AND RELIGION 
IN THE PUBLIC SCHOOLS 
Our Society marked U.S. A. Law Day on May Ist 
at a luncheon meeting in the Covenant Club with 
a symposium on “The Constitution and Religion 


* in the Public Schools.” The participants were John 


N. Harms, executive vice president of the Church 
Federation of Greater Chicago, and past president 
Paul G. Annes. 

The meeting was under the auspices of our Forum 
committee, John M. Weiner, chairman. 
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MY STEWARDSHIP 


By ALEC E. WEINROB, President 


My assumption of the presidency of the Society 
on June 28, 1959 coincided with the beginning of its 
twenty-fifth anniversary, its arrival at maturity, if 
you please. I felt then, as I do now, deeply honored 
and thrilled at the prospect of carrying on after 
so many men in the profession, my predecessors, la- 
bored hard and unselfishly to make this bar associa- 
tion the important institution that it is generally and 
justly recognized to be. 

The responsibilities of a president are manifold. 
These are: the continuity of the organization as a 
functional entity, its growth and development for 
the common good, and its concern with the welfare 
of its members. Above all I set as my goal the efficient 
administration of my office. These were my objectives 
as outlined in my remarks upon taking office a year 
ago. It is my hope that it is generally recognized that 
I kept faith and carried out my platform. 

When early in the office I continued with the 
ambitious program initiated by my predecessor 
Solomon Jesmer, to add five hundred members to 
our roster. The membership drive at the time was 
headed by our capable past president, Jack E. Dwork. 
It is a pleasure to report that, later, under the guid- 
ance of Reginald J. Holzer, whom I appointed chair- 
man, and with the assistance of Favil D. Berns and 
Jack E. Dwork, the Society was enriched during 
my incumbency in office with 103 new members. 
In juxtaposition with this number of new Decalogi- 
ans there are less than forty members now owing 
dues for the current year. 

My thanks to Judge Irving Landesman, our finan- 
cial secretary, for this healthy state of our member- 
ship roster and for his untiring interest in all that 
affects the welfare of our society. 

I am happy to record that as my administration 
is drawing to a close we are able to show this year 
a substantial surplus of income over our expenditures 
—a state of finances which attests, I believe, to a 
prudent and an economical management of our 
office. Thanks are due to Mr. Michael Levin, our 
Executive Secretary, and Mr. David F. Silverzweig 
chairman of the Budget Committee for their gener- 
ous and invaluable assistance in regard to the above. 


Cultural Activities 


The Society arranged for several large meetings 
at which vital and pertinent themes of interest to 
the profession and the community were competently 
and ably discussed by prominent speakers. Among 
these I am happy to mention were BARNABAS F. 
SEARS, our own HARRY G. FINS, past president 


PAUL G. ANNES, and DR. JOHN W. HARMS. 
Professor of Law, DR. A. V. LEVONTIN, at the 
time in the United States on a mission for the 
Hebrew University in Jerusalem, and dean of the 
Law School, addressed us on the needs of the School 
and its faculty. 

As a consequence of his visit and our Society’s 
keen interest in the State of Israel our organization 
pledged Fifty Thousand Dollars to the creation of 
a scholarship fund for the Law School of the Hebrew 
University. Together with Mr. Eugene Bernstein 
whom I appointed chairman of this project | am 
sanguine that the Society will come through with 
its pledge. 





ALEC E. WEINROB 


Prior to last year’s city and county election we 
were host to all Judicial candidates on the Demo- 
cratic and Republican tickets. The Forums were 
conducted under the chairmanship of John M. 
Weiner to whom I am grateful for a job well done. 

The Society’s annual Merit Award Dinner was 
held on February 28, 1959 at which we honored 
Judge Simon E. Sobeloff, Chief Judge of the United 
States of Appeals, Fourth Circuit. My warmest thanks 
to our past president Oscar M. Nudelman for the able 
execution of his duties as chairman of the 1959 
Merit Award Committee. 

To Mr. Meyer Weinberg goes my profound grati- 
tude for his chairmanship of the Annual Merit 
Award affair. To him belongs major credit for 
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making this event the great success that it proved 
to be. Mr. Weinberg worked with me diligently and 
loyally as a friend and as an able vice-president of 
the Society. I am confident that under his presidency 
our Society will continue to grow and develop as 
a factor for good for the profession and the commu- 
nity. 

In this connection also, I wish to pay my respects 
to L. Louis Karton, just initiated as our first vice- 
president, for his constant interest in all that affects 
our organization and his readiness at all times to 
be of service to the Society. 

My congratulations also to Bernard E. Epton upon 
his election to the second vice-presidency. | am 
confident that he will make good. 


Legal Education 

I may say without fear of contradiction, that under 
the leadership of past president Elmer Gertz our 
Society conducted the most successful Legal Educa- 
tion program in the history of our organization. 
Seventeen lectures on as many subjects were given 
by specialists in their respective fields on topics of 
practical interest to lawyers. At many of the lectures 
there was standing room only long before the ad- 
dresses began. I am most flattered that such a legal 
education program was given during my administra- 
tion. 

Israel Bond Dinner 

An early and important function of our Society 
_was held in October, 1958 at which the principal 
speaker honored by our Society was the distinguished 
Justice of the Supreme Court of Illinois, George W. 
Bristow. His scholarly address was published in The 
Decalogue Journal. Another speaker at the affair 
was Governor Theodore McKeldin of Maryland. 
Materially, too, the dinner was a substantial success 
in the amount of Israel Bonds purchased on that 
occasion. 


Judges Julius H. Miner and 
Julius J. Hoffman Luncheon 


A most outstanding and successful affair in the 
annals of our Society was held on November 14, 
1958 when our organization marked the elevation 
to the United States District Court of members 
Julius H. Miner and Julius J. Hoffman, at a luncheon 
in the Covenant Club. Hundreds of members at- 
tended this affair including many judges of several 
courts. The chief credit for arranging this affair 
is due to past president Jack E. Dwork whom I 
sincerely thank for a splendid job well done. 


Great Books 
Under the leadership of past president Oscar M. 
Nudelman and your retiring president there was 
completed the sixth year of Great Books discussion 
meetings. We are already planning to proceed with 
our seventh year course and again invite the partici- 


pation of members and their friends in this out- 
standing aspect of our Society’s cultural activities. 
Insurance 

My thanks to Samuel Shkolnik chairman of our 
insurance committee which handles our Blue Cross 
and Blue Shield insurance and too, our health and 
accident insurance. 

Admiralty Law 

To Zeamore A. Ader chairman of the Admiralty 
Law Committee I express my deep appreciation for 
his application to his duties in making this facet of 
our activities a most worthy one. 

The Decalogue Journal 

An integral and vital part of the life of our Society 
is The Decalogue Journal now and for the past 
nine years under the able efficient editorship and 
management of past president Benjamin Weintroub. 
The Journal not only keeps a meticulous record of 
our Society’s manifold activities but also publishes 
in each issue scholarly articles by our members on 
subjects of importance and interest to members of 
our Society and the legal profession as a whole. Our 
Journal has attained a distinguished status not only 
among our members but is also in consistent demand 
among law schools and law libraries throughout the 
country. 

Appointment Book and Directory 

Another important activity of our Society is the 
publication of our Appointment Book and Directory. 
For years this project was under the able guidance 
and management of Mr. Nudelman. Last year it was 
brought out by a young man of great ability, Favil 
D. Berns. The 1959 Appointment Book and Directory 
was good in content and rewarding in financial re- 
turns. The receipts from advertisements exceeded 
the cost of the book and I am confident that Berns’ 
initial experience as chairman of this committee will 
serve him well in the future. 

Annual Outing 

Our annual outing held at Chevy Chase Country 
Club under the leadership of our incoming president 
Meyer Weinberg was a great success both socially 
and materially. 

Women’s Auxiliary 

I am happy to welcome the recently formed 
Decalogue Women’s Auxiliary. Mrs. Harry Iseberg 
is its acting president. It already has sixty-one 
members. It is my strong conviction that the Auxil- 
iary will prove an important asset to our Society’s 
social and cultural activities. 

My thanks to our Board of Managers and to all 
members of our Society for the opportunity to serve 
the interests of our organization. Mine was a great 
honor and I have tried faithfully and diligently to 
carry out to the best of my ability my duties and 
my responsibilities. I hope that the record will so 
show. 
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Harry G. Fins, Victor 
In Blue Ballot Contest 


The merits or faults of the Judicial Article long 
disputed among members of the Illinois Bar, resi- 
dents of the City and representatives in the Illinois 
legislature was, finally, submitted for adoption or 
rejection to the voters of the State on November 4, 
1958. On December 8, 1958 the State Electoral 
Board declared the Judicial Article defeated. Resi- 
dents of Cook and Lake Counties supported by sev- 
eral leaders from the Illinois and the Chicago Bar 
Association filed suit in the Circuit Court of Lake 
County seeking, on a state wide basis, a recount of 
ballots cast for or against the “Blue Ballot”—Judicial 
Article—at the election on November 4th. Member 
of our Board of Managers, Harry G. Fins, lecturer 
and the author of several books on procedure and 
appeals in the Illinois and Federal Courts, intervened 
in the lawsuit on behalf of a resident of Cook County 
in opposition to the advocates of a recount. 

The contestants argued that ballots marked with 
a “Yes” or a checkmark should have been counted. 
Mr. Fins in opposition contended that under the 
Australian Ballot Law which has prevailed in the 
State of Illinois since 1891 only ballots marked with 
a cross could be counted. 

Lengthy and erudite briefs were filed by both sides 
to the suit. In the one hundred and forty years of 
the Illinois existence as a state it was the first time 
in its history a state-wide contest for a recount was 
ever sought. If such a recount was ordered by the 
Court the cost involved, it is estimated, would have 
been between seven hundred fifty thousand and 
one million dollars. 

On May 1, 1959 Judge Sidney H. Block of Lake 
County handed down a thirty eight page opinion 
sustaining the motion of Mr. Fins to deny the sought 
recount and ordering the dismissal of the contest. 





ELMER GERTZ HONORED 


Past president Elmer Gertz has succeeded past 
president Paul G. Annes as the president of the 
Chicago Council of the American Jewish Congress. 
Gertz has been a member of The National Advisory 
board of the commission on Law and Social Action 
of the AJC since its inception. He is following past 
president Annes in another important respect. On 
June 13th the University of Chicago Alumni Asso- 
ciation will confer upon Gertz its citation for public 
service. These citations are presented annually “to 
a selected group of alumni who have accepted the 
privileges of a university education by assuming 
civic, social, and religious leadership so essential to 


a democracy.” 
° 


Decalogue Outing on July 16th 
At Chevy Chase Country Club 


The twenty fifth annual Decalogue Society all 
day outing is scheduled to be held at Chevy Chase 
Country Club on Thursday, July 16th. This popular 
playground for our grand summer event possesses 
unsurpassed facilities for the enjoyment of our 
members, their families, and guests. Located on 
Milwaukee Ave. near Wheeling, Chevy Chase Coun- 
try Club has in addition to a magnificent golf 
course, a swimming pool, gardens, and unrivaled 
facilities for sport games. The committee in charge 
of the affair is making great efforts to obtain 
attractive and useful prizes for free distribution at 
the outing. 

Arrangements are in progress for the enjoyment 
of the wives of the members. Mrs. Mildred Iseberg, 
current chairman of the newly organized Decalogue 
Society Auxiliary will be assisted by members Miss 
Matilda Fenberg and Mrs. Esther Kegan in pro- 
viding special entertainment for the ladies of the 
Society. Tickets for the affair at $10.00 per person 
will be available shortly. For further information 
please address our Society headquarters at 180 W. 
Washington Street, Chicago 2, Illinois. 

First vice president L. Louis Karton is the 1959 
chairman of the Decalogue All Day Outing com- 
mittee. 





PHILIP H. MITCHEL REELECTED 

At the annual meeting of the Covenant Club of 
Illinois held on April 30th member Philip H. Mitchel, 
master in chancery to Circuit Court, was reelected 
president of the Club for a second one year term. 
The following members of our Society were reelected 
as officers: Norman Becker, 2nd vice president; 
Solomon E. Harrison, secretary. Attorney David 
Jacker was elected 1st vice president. 

Bernard Epstein, Henry W. Kenoe, Herman S. 
Landfield, Sidney Rubenstein, and George L. Weis- 
bard were elected for two year terms as directors 
of the Club. 

A gold plaque honoring the late Circuit court 
Judge Harry M. Fisher for his “contribution to 
humanity” and his work for the club was presented 
to his wife Esther, and their son David. . 


SORROW 
The Decalogue Society of Lawyers announces 
with deep regret the death of the following 
members: 


Samuel A. Aronfeld, Fred Bernstein, Maurice 
Burr, Philip A. Lozowick, Sol B. Rosenzweig, 
Joseph Shapiro, and William L. Howard. 
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PUBLIC PERFORMANCE RIGHTS IN MUSIC 


By HERMAN FINKELSTEIN 


Mr. Finkelstein, a member of the New York bar, 
is a well known lecturer and a nationally recognized 
authority on copyright law. He is STAFF COUNSEL 
for the AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS. The following ad- 
dress was delivered some months ago, at the Cove- 
nant Club, under the auspices of The Decalogue 


Forum committee. 


Section 1 of the Copyright Act of 1909 defines the 
specific rights which are granted to a copyright 
proprietor. They include the rights to print, publish 
and vend; that is, the right to make and sell copies 
of the work; to translate the work or make other 
versions of it; to dramatize it if it is a non-dramatic 
work; to perform the work publicly if it is a dramat- 
ic work; to perform the work publicly for profit 
if it is a lecture, other non-dramatic literary work 
or a musical composition; and finally the right to 
record specified works. 

The exercise of the recording right accorded to 
musical compositions is limited by the so-called 
compulsory license provision of the statute: once a 
song is recorded, anyone else may record it on 
paying two cents for each record manufactured. 


Very often the layman asks: “Why should there 
be a separate performance right. When I buy a 
sheet of music or a phonograph record, why can’t I 
do anything I want with it?” The answer is that 
when the author permits the sale of sheet music or 
a phonograph record, he does not thereby authorize 
any use of the material object (sheet music or 
record) for purposes which may compete with the 
other express rights granted to him. These rights 
are specifically retained by the copyright owner 
notwithstanding the sale of copies of the work. A 
public performance for profit constitutes the exercise 
of a separate right and requires separate permission 
from the copyright owner. 


Performing rights in musical works were first 
recognized in 1897, (29 Stat. 481) With the Act 
of 1909, a limitation was imposed as to musical com- 
positions; the performance must be not merely pub- 
lic, but also for profit. When composers and authors 
first attempted to assert their performing right, 
they were met by strenuous opposition from com- 
mercial establishments accustomed to using music 
without paying for it. It was almost impossible for 
the individual copyright proprietor to check on 
public performances of his work. To solve the diffi- 
culties of administering and protecting their rights, 


Victor Herbert and eight other outstanding writers 
and publishers organized the American Society of 
Composers, Authors and Publishers (ASCAP) in 
1914. The purpose of the organization was two-fold: 
on the one hand, to provide a clearing house through 
which users of musical works would be able to obtain 
licenses to use the copyrighted works of all of the 
members on payment of a single fee without ac- 
counting separately for each work performed; and, 
on the other, to provide composers and publishers 
with a central means through which they could 
license performances of their works, and at the same 
time enable them to detect any infringements of such 
works occurring simultaneously in thousands of 
places throughout the country. 


With the growth of radio, a new medium began 
to use music extensively. Representatives of the 
radio industry, like the cabaret and restaurant 
owners of an earlier day, refused to pay the copy- 
right proprietor for the right to perform his music. 
At first they maintained that their performances 
were not for profit. It was held in Witmark v. 
Bamberger, (291 Fed. 776-D.C.N.J. 1923) that even 
though the defendant department store supplying 
a radio broadcast of copyrighted musical composi- 
tions over its own station did not charge its listeners, 
the purpose of the broadcast was profit. Next in 
Jerome H. Remick & Co. v. American Automobile 
Accessories Co., (5 F.2d 411-6th Cir. 1925) it was 
urged by the defendant, who maintained a radio 
broadcasting station to advertise its radio products, 
that the broadcasts of copyrighted musical composi- 
tions were not public performances, because the 
listeners could not communicate with one another. 
The court decided otherwise. 


Without a provision for statutory minimum dam- 
ages, the performing right would be worthless. 
Infringements can be detected only at the precise 
time the performance is given. For every infringing 
performance that is detected thousands are given 
with impunity. The government does not furnish 
a police force to compel observance of the rights of 
copyright owners. This task must be done privately 
at great expense to the copyright owners. In turn, 
under Section 101 of the Act (17 U.S.C.A. Supp. 
1954), they are allowed to recover minimum dam- 
ages of $250 when an infringer is successfully pros- 
ecuted and actual damages cannot be proved. (249 
U.S. 100). Counsel fees may be also awarded to the 
successful party (plaintiff or defendant) in the 
court’s discretion. 
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Apart from the allowances of minimum damages 
of $250, there is a separate provision for a recovery 
of $10 for every infringing performance of a 
musical composition. This applies only where more 
than 25 infringing uses of the same composition have 
been proved. If there are fewer than 25, the $250 
minimum applies. (253 Fed. 859) Where there are 
more than 25 infringing performances of the same 
composition, the court may, in its discretion, grant 
$10 for each performance as a basis for assessing 
additional damages. (283 U.S. 202, 208) An in- 
fringer may not avoid an award of minimum dam- 
ages by proving that he could have obtained a 
license at a rate lower than the statutory minimum 
of $250. (147 F.2d 909) Nor may he preclude 
the award of minimum damages by a showing of 
the profits made from the infringement. (334 U.S. 
228) When statutory damages are awarded, the 
action of the trial judge in assessing an amount 
within the limits prescribed by the statute is not 
reviewable. (294 U.S. 207) 


The performing right here discussed is limited 
to musical compositions — particularly the non- 
dramatic, or so-called “small” rights in such works. 
In addition to ASCAP, there are other licensing 
organizations such as Broadcast Music, Inc. (BMI) 
which is owned by and operated for the radio 
broadcast industry; and a third organization known 
as SESAC, Inc., originally called the Society of 
European Stage Authors and Composers. This or- 
ganization is privately owned. 

ASCAP unlike any of the other licensing organi- 
zations mentioned is made up entirely of composers, 
authors and publishers. It is a non-profit organiza- 
tion. After payment of expenses, all of its receipts are 
divided equally between writers on the one hand 
and their publishers on the other. 


All members of the Society grant to the Society 
their non-dramatic performing rights on a_non- 
exclusive basis for a period. 


Users of music have the option of dealing in- 
dividually with the members of the Society, or 
collectively with the Society. As a practical matter, 
of course, a radio station, or other large scale users 
of copyrighted musical works would find it wholly 
impractical to deal with individual copyright owners. 


Stations may have either a blanket or per program 
form of license. Both licenses are really on a blanket 
basis; that is, the license permits the station to play 
any composition in the licensor’s repertory without 
separately negotiating therefor. The difference in 
the two types of license lies in the method of com- 
puting payments. 


In addition to granting a license, the Society 
agrees to indemnify the station and its sponsors and 


artists against any infringement suits arising out 
of the use of music in the Society’s repertory. 

The affairs of ASCAP are administered by a 
board of directors consisting of 12 writers and 12 
publishers. Writer-directors are elected by the writer- 
group on a weighted-vote basis. Irving Berlin, for 
example, who has the greatest number of perform- 
ances of anybody in the Society, has a greater 
number of votes than someone whose one published 
song has infrequent performances. Publisher-direc- 
tors are elected by publisher-members on the same 
basis. 


The royalties collected by the Society are divided 
equally between the publishers and the writers. The 
publishers have their system of distribution and the 
writers have theirs. 

The Society licenses not only the works of its more 
than 4,000 members but also, through arrangements 
made with some twenty foreign societies, makes 
available the works of many thousands of foreign 
composers and authors. 


At the present time, under a 1950 consent decree 
it is provided that ASCAP must grant its rights to 
a foreign society for a period of at least six months 
more than the period for which the latter, in turn, 
grants its rights to ASCAP. The grant from ASCAP 
to the foreign society must be negotiated first; then 
negotiations may take place for the acquisition of 
the right to represent the foreign society in the 
United States. The government insisted on this 
provision because it feared that with ASCAP’s large 
catalogue, ASCAP could bludgeon the foreign soci- 
eties into vesting their representation with it for 
the United States, on the implied threat that it might 
withhold its repertory from a particular foreign 
society. 

Authors and composers of this country are ac- 
corded protection for their works in countries abroad 
by virtue of certain Conventions, Presidential Proc- 
lamations and Treaties. Of the conventions, the 
Berne Convention has received the widest accept- 
ance, although the United States has never become 
a signatory. The other large nations which have not 
joined the Convention are Russia and China. Despite 
the fact that this country is not a member, our 
authors are able to secure protection for their pub- 
lished works in Berne countries by publishing their 
works in Canada or England simultaneously with 
the publication in the United States. More recently, 
the Universal Copyright Convention, signed in 1952 
by the United States and twenty-seven other countries, 
became effective on September 16, 1955, after 12 
nations including the United States had ratified the 
Convention. 

Under the Universal Copyright Convention, the 
works of United States authors will be protected in 
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all Convention countries on an equal basis with 
nationals of those countries. The only requirement 
for Convention protection is that the work contain a 
copyright notice containing the requisite symbol, 
accompanied by the name of the copyright pro- 
prietor, and the year of first publication placed in 
such manner and location as to give reasonable 
notice of claim of copyright. 


In appraising ASCAP activities in relation to the 
anti-trust laws it must be pointed out that rather than 
limiting competition the structure of the Society as 
a clearing house for performing rights tends to 
stimulate competition. Each member of the Society 
is in competition with every other member in seek- 
ing performances for his own works. The public 
accepts certain works, and rejects others. Just as 
the Society is not concerned with the publication 
or recording of a member’s works so it has nothing 
to do with seeing that a particular work is per- 
formed. As a matter of policy, the Society must 
remain neutral between all members. 


The Society’s activities since 1941 have been 
limited by consent decrees so that users are assured 
of reasonable access to the repertory, and members 
are assured of a fair apportionment of royalties. 
Before these decrees were entered the Federal 
Government had from time to time been called upon 
to investigate charges that the operation of perform- 
ing rights organizations violated the anti-trust laws. 


As a means of hampering ASCAP operations, 
efforts were made by users in 1937 and 1939 to 
secure some state regulations. Such statutes were 
passed in Montana, Washington, Florida, Nebraska 
and Tennessee. The right to pass such statutes was 
upheld in Watson v. Buck (313 U.S. 387) and a 
companion case, Marsh v. Buck, (313 U.S. 406) 
but the statutes since have been repealed in all 
states except Washington and Florida. The Society 
has now complied with the statutes in both these 
states. 


Considering the vast quantities of musical works 
used by broadcasting stations, restaurants, hotels, 
dance halls and other users, performing right socie- 
ties are indispensable. Their role as a clearing 
house is just as important as is a clearing house 
for banks. Federal regulation is now effected 
through the machinery of consent decrees. In some 
countries rates are determined by administrative 
agencies. The American Society of Composers, 
Authors and Publishers is willing to submit to 
regulation of rates by either the judicial or admin- 
istrative branch of the Government on the theory 
that the determination of rates by any impartial 
outside agency avoids a situation in which the public 
is denied access to the best music because of dis- 
putes between the users and the creators. 


TO MEMBERS SEEKING ADMISSION 
TO PRACTICE BEFORE THE 
U. S. SUPREME COURT 


The Decalogue Society is sponsoring a trip in 
October or November of this year, to Washington, 
D. C., for members seeking admission to practice 
before the Supreme Court of the United States. 
Present plans are to leave Chicago by plane on a 
Sunday afternoon, appear before the Supreme Court 
on Monday morning, and return Monday afternoon. 
Invitations are limited to members and their immedi- 
ate families. 


The following requirements should be complied 
with: 

A certificate from the clerk of the highest court 
of a State evidencing the fact that the applicant has 
been a member of the bar for at least three years 
and is in good standing. This may be obtained by 
writing to Mrs. Earle Benjamin Searcy, Clerk of 
the Supreme Court of Illinois, enclosing a check 
for $1.00. 

Application form for admission to the United States 
Supreme Court, executed by applicant and signed 
by two attorneys admitted to practice before that 
Court. This form may be obtained at the offices of 
The Decalogue Society, 180 W. Washington Street. 
Meyer Weinberg, Harry Fins, Eugene Bernstein, 
Matilda Fenberg, and other members already ad- 
mitted to practice before the United States Supreme 
Court, will be pleased to sign your application form. 


Your completed application and the certificate from 
the Supreme Court of Illinois should be mailed to 
MEYER C. BALIN, 200 S. Michigan Ave., Chicago 
4, Illinois, who is chairman of the committee in 
charge of arrangements for this trip. This procedure 
will enable us to keep a complete list of all members 
interested in this endeavor. The forms will be for- 
warded in one package to the Clerk of the United 
States Supreme Court, who must receive them at 
least four weeks before the group is to appear for 
admission. 

A fee of $25.00 is paid to the Clerk of the United 
States Supreme Court after admission. 

The plane fare, overnight stay in a good hotel, 
and transportation to and from the airport in 
Washington, D. C. will cost $78.40 per person—two 
in a room, or $81.40, single occupancy. 


Mr. Meyer C. Balin’s telephone number is HArri- 
son 7-6800. 





. .. A law is something which must have a moral basis, so 


that there is an inner compelling force for every citizen to 
obey... 
Chaim Weizmann, TRIAL and ERROR 
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Municipal Regulation of Civil Liberties in Illinois 


By JACK M. SIEGEL 


Member Jack M. Siegel is a former consultant 
of the President’s Advisory Committee on Housing, 
a former staff attorney for the Metropolitan Housing 
and Planning Council, and a quondam staff member 
of The Chicago Home Rule Commission. He has 
published articles in the Chicago Bar Record, The 
Illinois Bar Journal, The Illinois Law Forum, The 
Illinois Municipal Review, and The Illinois Legisla- 
tive Council Bulletin. 


Introduction 


The subject of civil rights has been a matter of national 
concern for many years, yet little attention has been paid 
to the role of the municipal government in the regulation 
of activities which relate to the guarantees of personal 
liberty granted by our Federal and State Constitutions. 
Such matters as the regulation of door-to-door soliciting for 
religious, charitable or commercial purposes, the distribu- 
tion of handbills, the regulation of loudspeakers and sound 
trucks, speeches and assembly in the streets and parks, 
Sunday closing laws and censorship are common municipal 
problems which may impinge upon constitutional guarantees. 
In order to evaluate the legality of any Illinois municipal 
regulation in these areas we must, in the first instance, 
determine whether the General Assembly has granted the 
municipality the power to undertake the regulation sought. 
The regulation must then be considered as an exercise of 
the police power. Is it “reasonable?” Does the regulation 
bear a reasonable relationship to the public health, safety 
and welfare? Is it discriminatory or does it vest legislative 
authority without standards in the hands of an administra- 
tive officer? Finally, is the regulation consistent with the 
provisions of the Federal and State Constitutions? A negative 
answer to any of the questions renders the attempt at 
regulation unlawful. 


Distribution of Handbills on the Public Streets 


A frequent problem arises from the distribution of hand- 
bills upon the streets and other public places within the 
municipality. The result of such distribution may be the 
littering of the streets and possible interference with their 
use by pedestrian and vehicular traffic. The Cities and 
Villages Act! is quite specific in this regard. In addition, 
to broad powers over the use of the streets, Section 23-23 
gives authority: 

“To regulate and prohibit the exhibition or carrying of 
banners, signs, placards, advertisements, or handbills on 
the sidewalks, streets or municipal property.” 

Despite the same clear language contained in an earlier 
version of the same statute, our Supreme Court in City of 
Chicago v. Schultz,? invalidated an ordinance, which made 
it unlawful “to distribute, hand out or scatter upon any 
street, avenue, alley, sidewalk, or other public place in 
Chicago, any circular, dodger, handbills.” The court never 
got to the constitutional question involved holding instead 
that the city lacked statutory authority to pass such a sweep- 
ing restriction and that such an exercise of the police power 
was unreasonable. 

The United States Supreme Court has, however, passed 
upon the powers of municipalities to prohibit or regulate 
the distribution of handbills. 

The first case of note was Lovell v. Griffins where the 


court held invalid an ordinance which prohibited the dis- 
tribution of circulars or literature of any kind within the 
city without permission of the City Manager. That case 
involved a Jehovah’s Witness but was based on freedom 
of speech and freedom of the press, rather than the religious 
question. 

In Schneider v. State (Town of Irvington) ,* the court 
held invalid three municipal ordinances which prohibited 
the distribution of handbills upon the public streets and 
public ways. 

The handbills which would have been suppressed were 
all of a non-commercial nature. This fact is important in 
view of the United States Supreme Court’s later decision 
in Valentine v. Chrestensen,5 in which the court sustained 
a New York City ordinance banning the distribution of 
commercial handbills. 

It would thus seem that there are no constitutional 
inhibitions against an outright prohibition of commercial 
handbills although such a prohibition against non-commer- 
cial matter would not be tolerated. This does not mean, 
however, that the muncipality cannot regulate the distribu- 
tion of all kinds of handbills. Such regulation might include 
the registration of all persons distributing, information as 
to the hours and places of distribution as well as limitations 
consistent with the maintenance of good order, and the pro- 
tection of citizens from molestation or the misuse and litter- 
ing of the streets. 








JACK M. SIEGEL 


Sound Trucks and Loudspeakers 


The regulation of the use of sound trucks, loudspeakers 
and other amplification devices, at least insofar as commer- 
cial activities are concerned are well within the powers 
granted to Illinois municipalities under the Cities and Vil- 
lages Act. In addition to the power to regulate traffic and 
sales upon the streets, sidewalks, public places and munici- 
pal property contained in Section 23-27, there is the specific 
authority in 23-54 to license, tax, regulate or prohibit 
hawkers, peddlers, itinerant merchants and transient vendors 
of merchandise. 
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These statutory authorizations were relied on in the case 
of Goodrich v. Busse,® to sustain a Chicago ordinance pre- 
venting hawkers and peddlers from crying their wares or 
making other noises to advertise their merchandise, and 
the court’s holding would unquestionably be the same if 
applied to the commercial use of sound-trucks. An attempt 
to regulate sound-trucks used for non-commercial purposes 
would, however, raise constitutional problems of freedom 
of speech. The question has not been raised in Illinois, 
but the power to regulate the use of the streets of other 
municipal property would appear to furnish substantial 
authority for municipal regulation if the ordinance was 
otherwise constitutional. The U.S. Supreme Court has ruled 
twice upon the constitutional questions involved in regula- 
tion of sound amplification devices. In Saia v. New York,’ 
decided in 1948, the court in a five to four split invalidated 
a municipal ordinance of Lockport, New York, which pro- 
hibited the use of sound amplification equipment on streets 
and in public places, but permitted the use of such equip- 
ment under a license granted by the Chief of Police in 
cases of “public dissemination of items of news and matters 
of public concern.” 

The following year the Supreme Court had another sound 
truck case before it in Kovacs v. Cooper,® involving a Tren- 
ton, New Jersey ordinance which prohibited sound trucks 
or loudspeakers or similar devices “which emits therefrom 
loud and raucous noises” in the streets or other public 
places. Kovacs attacked the ordinance as a violation of 
freedom of speech and of assembly as well as being vague 
and uncertain. The court again split 5 to 4, this time sus- 
taining the ordinance. The court’s opinion distinguished 
the Saia case on the grounds that “loud and raucous noises” 
provided a standard which was absent in the earlier case. 

Thus given adequate statutory authority, a municipality 
can restrict the operation of sound trucks. Such an ordinance 
might be absolutely prohibitory as applied to commercial 
uses but would have to be carefully drawn as applied to 
political, religious or other non-commercial uses, so as to 
provide reasonable standards and not grant unbridled dis- 
cretion to the administrative officer. 

Sunday Laws 

The recent decision by the Illinois Supreme Court in 
Humphrey Chevrolet, Inc., v. Evanston,® unequivocally sus- 
tains the right of Illinois municipalities to enact compre- 
hensive Sunday closing ordinances. The Evanston ordinance 
is a so-called “commodity” ordinance, that is, it exempts 
the sale of certain commodities such as milk, gasoline, oil 
and ice and products necessary to meet emergency needs. 
On this basis the court distinguished its ruling in Mt. Vernon 
v. Julian,1° in which a Sunday closing ordinance exempting 
certain businesses was stricken as creating an unreasonable 
classification. 

Neither case examined critically the question of whether 
the municipality had specific authority from the legislature 
to enact such an ordinance in the first instance nor dealt 
with the religious problem involved. Instead the court relied 
on something it called the general police power. An earlier 
Sunday law which was sustained in cases specifically over- 
ruled by the Mt. Vernon Case contained a provision that 
it was not to be applicable “to persons who conscientiously 
observe some other day of the week as the Sabbath.” The 
Evanston ordinance contained no such exemption and in 
the Humphrey case the assertion was made that the ordinance 
was invalid as a violation of the religious freedom clause of 
the Illinois Constitution. The court, however, refused to 
pass on the question pointing out that most of the automo- 
bile dealer plaintiffs were corporations and there were no 
allegations that they were members of a religious group 
affected by the ordinance and therefore, they had no stand- 
ing to raise the objection. 


Although the federal courts have not passed on the ques- 
tion, it seems doubtful that Sunday closing laws could be 
successfully attacked on the basis of violating the constitu- 
tional guarantees relating to religious freedom. The United 
States Supreme Court dismissed an appeal from a New York 
decision, holding that an ordinance reasonably regulating 
Sunday commercial activities, even as applied to Jews, 
violated no constitutional guarantees.12 The interesting ques- 
tions about Sunday laws in Illinois relate to the adequacy 
of the legislative grant of municipal power and their effect 
on business competition, considerations not adequately dealt 
with in the Humphrey opinion, or the other Illinois decisions. 


Curfew 

Many municipalities have ordinances establishing curfews 
for children under a certain age and prohibiting them from 
being on the public ways after such hours unless lawfully 
engaged in business or accompanied by a parent, guardian 
or other proper companion. There is however no specific 
authority in the Cities and Villages Act to establish curfews 
either for all persons or even for minors and there are no 
Illinois decisions dealing with the question. 

There are decisions going both ways in other jurisdictions 
on the constitutionality of curfews involving minors. The 
California court has sustained an ordinance prohibiting 
minors from “loafing,” on the streets after certain hours, 
and the Oregon Supreme Court has held valid and not 
unreasonable an ordinance prohibiting all persons without a 
“lawful purpose” from being on the city streets after a 
certain hour.13 An old Texas case however held a curfew 
on minors an infringement on constitutional liberties,14 and 
the California court has held invalid a curfew against 
minors not with parents or pursuing employment.15 

Although a curfew on minors might be sustained as a 
reasonable exercise of police power, an absolute curfew on 
all persons would almost certainly be stricken. In City of 
Chicago v. Trotter,16 our Supreme Court struck down an 
ordinance requiring a permit for parades from the police 
department without specifying the conditions under which 
permits should be granted or denied. The court felt that 
the ordinance left to the discretion or caprice of the 
Superintendent the decision as to who shall be permitted 
to assemble or parade and who shall be prohibited from 
doing so. The court said: 

Citizens have the constitutional right “of pursuing their 
own happiness” and, on suitable occasions and for lawful 
purposes, and in a peaceable manner, they may gather 
together in street parades and processions, if they so 
desire, provided they do not disturb or threaten the 
public peace or substantially interfere with the rights 
of others. 

It seems certain that any attempt by way of curfew to 
keep citizens from peacefully using the streets at any hour 
either singly or in groups would be stricken down as an 
unconstitutional restriction on their liberty. Even the matter 
of a curfew for children is not free from doubt. 


Door-to-Door Solicitation 

A major problem is the control of door-to-door peddling 
and solicitation for both commercial and non-commercial 
purposes. Section 23-54 of the Cities and Villages Act gives 
specific authority to municipalities to license, tax, regulate 
or prohibit hawkers, peddlers, itinerant merchants and 
transient vendors of merchandise, but that by no means 
defines the extent of municipal authority or lack of authority 
in this general area. 

The United States Supreme Court disposed of the con- 
stitutional problems in the case of Breard v. Alexandria,17 
which sustained an ordinance prohibiting peddlers, can- 
vassers or solicitors from going on private premises for the 
purpose of selling merchandise without having been re- 
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quested to do so by the owner or occupant, as applied 
against magazine salesmen. The court affirmed several lower 
Federal court decisions. The ordinance was similar to that 
sustained in Town of Green River v. Fuller Brush Com- 
pany,1® and that town has given its name to this type of 
ordinance. 

Our Supreme Court has repeatedly held, however, most 
recently in Village of South Holland v. Stein,!® that solici- 
tors, that is individuals who take orders from door-to-door 
for future delivery of merchandise, are immune from munici- 
pal regulation because the legistlature has not seen fit to 
grant municipalities any specific power in this area. 

Even if the legislature should extend the provisions of 
Section 23-54 to include solicitors, it is doubtful whether 
any ordinance prohibiting or regulating solicitors or ped- 
dlers of religious or other non-commercial literature, could 
be sustained. In Martin v. Struthers,2° the United States 
Supreme Court held invalid as a violation of freedom of 
speech and press, a city ordinance which made it unlawful 
to knock on doors or ring doorbells or otherwise summon 
the occupant of a residence in order to give him handbills, 
circulars, or other literature. This case involved a Jehovah’s 
Witness, but was decided without reference to the religious 
question. 

Village of South Holland v. Stein, mentioned above, 
involved an ordinance which prohibited soliciting without a 
permit. The defendant was a Jehovah’s Witness who was 
selling subscriptions to a religious magazine and religious 
books. The court held the Villiage lacked the statutory 
power to enact a solicitor’s ordinance. The Court noted: 


The Constitution of Illinois is even more far-reaching 
than that of the Constitution of the United States in 
providing that every person may speak freely, write and 
publish on all subjects, being responsible for the abuse 
of that liberty. Webster’s International Dictionary de- 
fines the word “publish” as meaning “to bring before the 
public as for sale or distribution.” 

It concluded its opinion with these significant words: 
If the conviction was based on soliciting the subscrip- 
tion of a publication without a permit, it was error 
under the decisions of this court. If the conviction was 
based on giving or furnishing a book or pamphlets as 
disclosed by the stipulation, it violated both the State 
and Federal Constitutions. In either event, the ordinance 


would be void. 


A new but common municipal problem is door-to-door 
solicitation for charitable purposes. Many communities have 
attempted to deal with this problem by voluntary coopera- 
tion in a “united fund” single appeal approach. This has 
not always proved successful, particularly in regard to 
national fund-raising organizations which feel they can do 
better individually. 

Assuming that the General Assembly gives municipalities 
adequate statutory authority to regulate solicitation for 
charitable or religious purposes, it would seem that a rea- 
sonable and properly drawn ordinance that was non-dis- 
criminatory and did not vest discretion in an administrative 
officer would be constitutional. In Cantwell v. Connecticut,?1 
the United States Supreme Court struck down a Connecti- 
cut statute which prohibited solicitation for religious, char- 
itable or philanthropic causes without a permit from the 
secretary of the public welfare council. The secretary was 
to determine whether the object was a religious one or a 
bona fide charity or philanthropy. The court declared: 

Without a doubt, a state may protect its citizens from 

fraudulent solicitation by requiring a stranger in the 

community, before permitting him publicly to solicit 
funds for any purpose, to establish his identity and his 
authority to act for the cause he purports to represent. 


The State is likewise free to regulate the time and man- 
ner of solicitation generally, in the interest of public 
safety, peace, comfort or convenience. 


Under this decision, outright prohibition of charitable or 
religious solicitation would almost certainly be stricken. The 
right to regulate through a comprehensive ordinance, how- 
ever, has been sustained in two California decisions, Rescue 
Army v. Municipal Court of Los Angeles,22 and Gospel 
Army v. Los Angeles.23 The United States Supreme Court 
dismissed appeals in both cases but expressly reserved the 
question of the constitutionality of the ordinance. 

Moreover, the Ohio Supreme court has held that: 

Reasonable regulation does not include the power to 

determine which of two equally worthy organizations 

shall be permitted to solicit in a particular field, nor 
whether the field is adequately covered, nor whether 
the object to be served would be beneficial to the 
people of Dayton, nor whether the solicitation would be 
an undue and unwarranted burden on the contributors.2+ 

This ruling means that the municipality, even if it had 
authority to regulate charitable solicitation, could not deny 
a permit to an otherwise complying charity, merely on 
the grounds that the field already had been covered. There- 
fore it seems clear that a legal attack on the united fund 
idea would almost surely be successful. 


Speech and Assembly in Public Places 

Possibly the most sensitive problem that municipalities 
face is the regulation of meetings and speeches in the 
streets or other public grounds. Under the Cities and 
Villages Act, municipalities have the power to regulate the 
use of the streets and other municipal property (23-10), 
to prevent and regulate all amusements and activities having 
a tendency to annoy or endanger persons or property on 
the sidewalks, streets, and other municipal property (23- 
16), to regulate traffic (23-27), and to prevent or suppress 
riots, routs, affrays, noises, disturbances, and disorderly 
assemblies in any public or private place (23-58). 

An early decision, City of Bloomington v. Richardson,25 
recognized that a city could prohibit meetings on the 
streets or public grounds without a permit from the mayor, 
but the court recognized that such a requirement must be 
exercised in a reasonable manner. 

The only other Illinois case involving the exercise of 
free speech on public property is Coughlin v. Chicago Park 
District,26 a permit to use Soldier’s Field was refused by 
the Commissioners on the grounds that the meeting was 
for the purpose of dissemination of propaganda upon politi- 
cal and economic subjects of a controversial nature. The 
court sustained the refusal relying principally upon the 
earlier U. S. Supreme Court case of Davis v. Massachu- 
setts,27 and cases from other jurisdictions recognizing the 
tule in the Davis case. 

The Davis case was overruled by the Supreme Court 
in Hague v. C.I.0.28 While the Coughlin case might still 
be decided the same way today on the basis of the peculiar 
nature of Soldier’s Field, and other grounds advanced in 
the opinion, the wide discretion the court recognized as 
inhering in municipal officials regarding the permission to 
use public grounds is no longer the law. 

In the Hague case, the court struck down a Jersey City 
ordinance which required a permit for meetings on public 
grounds, and gave the licensing officials wide discretion 
in granting licenses. The court held that the licensing 
power had been made an “instrument of arbitrary suppres- 
sion of views on national affairs.” 

The court rejected the view of the Davis case and held 
that the use of public streets and parks for the purposes 
of speech was a basic right of United States citizenship. 
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It said: 

Whenever the title of streets and parks may rest, they 
have immemorially been held in trust for the use of 
the public, and, time out of mind, have been used for 
purposes of assembly, communicating thoughts between 
citizens, and discussing public questions. Such use of 
the streets and public places has, from ancient times, 
been a part of the privileges, immunities, rights and 
liberties of citizens. 

In Cox v. New Hampshire,?® a statute requiring a permit 
and non-discriminatory fee for parades was sustained as 
applied to Jehovah’s Witnesses even though the fee was 
determined by the licensing officials in each case and a 
permit could be refused only for “considerations of time, 
place and manner so as to conserve the public convenience.” 

In Fowler v. Rhode Island,8° an ordinance prohibiting 
all religious and political speeches in the park was invali- 
dated, and in Kunz v. People of the State of New York,31 
a New York City ordinance which required a permit from 
the Police Department before holding public worship meet- 
ings in the street was knocked out. The court, however, 
pointed out the lack of standards in the ordinance and 
insisted that an administrative officer could not be dele- 
gated such unbridled discretion. Kunz had held previous 
meetings which had caused near riots and much public 
complaint because of scurrilous attacks on Catholics and 
Jews, and he had announced his intention to continue with 
this type of program. 

Thus an arbitrary prior restraint on a meeting is invalid 
even if the meeting is liable to cause trouble. The duty is 
on the municipality to prevent violence and other difficulties 
through its police department and not avoid such problems 
by refusing to allow a meeting. The constitutional guarantee 
of freedem of speech however does not give unlimited 
license to the speaker. The Supreme Court of the United 
States, in Chaplinsky v. Hampshire,32 upheld the conviction 
of a Jehovah’s Witness for breach of the peace. The Wit- 
ness in that case was a sidewalk orator who called an 
officer a “damned racketeer” and a “damned Fascist.” The 
Court pointed out: 

There are certain well-defined and narrowly limited 
classes of speech, the prevention and punishment of 
which have never been thought to raise any constitu- 
tional problem. These include the lewd and obscene, 
the profane, the libelous, and the insulting or “fighting” 
words those which by their very utterance inflict injury 
or tend to incite an immediate breach of the peace. 

In Feiner v. New York,33 the Supreme Court upheld a con- 
viction for disorderly conduct of speaker on a public street 
whose utterances were found to incite to riot and presented 
a clear and present danger of causing a breach of the 
peace. 

In Terminello v. Chicago,34 the Supreme Court upset an 
Illinois Supreme Court opinion sustaining a conviction for 
disorderly conduct arising out of a speech made in a crowded 
auditorium. Because of the content of the speech disorder 
broke out and several arrests were made. The high court 
reversed on the basis of erroneous jury instructions. While 
the case seems out of line with the Chaplinsky doctrine, it 
should be noted that this decision was prior to the Feiner 
case and there now seems little doubt that utterances which 
constitute a clear and present danger of inciting a riot or 
causing a breach of the peace are not protected by the 
First and Fourteenth Amendments. This is particularly true 
when the speech is made in the streets or on other public 
grounds, 

Municipal powers are thus limited to non-discriminatory 
regulations which cannot act as a prior restraint on such 
meetings. Such regulations may require a permit prior to 
the holding of meetings or parades and impose reasonable 


restrictions in the manner of conducting them with regard 
to traffic and noise and the. like, but probably cannot 
prevent the holding of meetings, even if they are liable to 
result in disorder or violence. 

Censorship 

The U. S. Supreme Court in Roth v. United States,35 has 
recently and unequivocally laid down the rule that obscenity 
is not within the area of constitutionally protected speech 
or press. A review of federal decision in this area indicated 
that obscenity is the only grounds upon which we can 
clearly say that published material can be censored, that 
is subjected to prior restraint. 

The Cities and Villages Act gives adequate authority 
to municipalities to censor matter which is obscene. Section 
23-57 gives the right “to prohibit the sale or exhibition 
of obscene or immoral publications, prints, pictures or 
illustrations. Motion picture censorship can also be justified 
if constitutional on Section 23-54 granting the power to 
license, tax, regulate and prohibit exhibitions, shows and 
amusements, 

The right of Illinois municipalities to censor motion 
pictures has been clearly established by the decisions of 
our Supreme and Appellate Court.3¢ This right, however, 
must be considered in the light of the U. S. Supreme Court’s 
holding that “motion pictures, like newspapers and radio, 
are included in the press, whose freedom is guaranteed 
by the First Amendment.”37 The entire subject was care- 
fully and completely reviewed by Justice Schaefer in Ameri- 
can Civil Liberties Union v. Chicago, where the Chicago cen- 
sorship ordinance was sustained. The court, however, was 
careful to point out that the only grounds upon which a 
municipality could censor a motion picture was on grounds 
of obscenity. The court adopted what has come to be the 
prevailing definition of obscenity when it said: 

We hold, therefore, that a motion picture is obscene 
within the meaning of the ordinance if, when considered 
as a whole, its calculated purpose or dominant effect 
is substantially to arouse sexual desires, and if the prob- 
ability of this effect is so great as to outweigh whatever 
artistic or other merits the film may possess. In making 
this determination, the film must be tested with refer- 
ence to its effect upon the normal, average person. 

Moreover, based on that case, the Illinois law is now 
established that when the municipality seeks to ban a 
movie as obscene the burden is upon the municipality to 
show that it falls within the proscriptive term of the 
ordinance. The court also insisted that as used in the 
censorship ordinance the term “immoral” is merely a 
synonym for “obscene.” Moreover, the U. S. Supreme 
Court in Burstyn vy. Wilson,?8 held that censorship of the 
same motion picture on the grounds that it was sacrilegious 
was a violation of the First and Fourteenth Amendments. 

Censorship of books and magazines is subject to the 
same rules, and there is no question that a municipality 
can ban obscene literature.89 Although the Supreme Court 
in Kingsley Books v. Brown, has approved a New York 
statute which in effect permits a municipality to enjoin 
the sale of books pending the determination of obscenity, 
we are here involved in the matter of prior restraint on 
publications, a matter which if not prohibited by the con- 
stitution, is viewed with a good deal of judicial suspicion. 

Censorship of publications dealing with “deeds of blood- 
shed, lust or crime” has been stricken down by the U. S. 
Supreme Court as involving standards too vague for en- 
forcement,‘ but there is dictum in that case to the effect, 
that: 

To say that a state may not punish by such a vague 

statute carries no implication that it may not punish 

circulation of objectionable printed matter, assuming 
that it is not protected by the principles of the First 
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Amendment, by the use of apt words to describe the 

prohibited publications. 

It seems certain, however, that once we get beyond the 
area of obscenity, the “apt words” are going to be difficult 
to find, and it is extremely doubtful whether Illinois munici- 
palities have the statutory right to even look for them. 

In the recent case of Butler v. Michigan,*1 the U. S. 
Supreme court reversed a Michigan conviction for sale of 
literature which could have a deleterious influence on 
children. The court said: 

It is clear on the record that appellant was convicted 
because Michigan, by $343, made it an offense for him 
to make available for the general reading public (and 
he in fact sold to a police officer) a book that the trial 
judge found to have a potentially deleterious influence 
upon youth, The State insists that, by thus guaranteeing 
the general reading public against books not too rugged 
for grown men and women in order to shield juvenile 
innocence, it is exercising its power to promote the 
general welfare. Surely, this is to burn the house to 
roast the pig. 

. The incidence of this enactment is to reduce the 
adult population of Michigan to reading only what is 
fit for children. 

Conclusion 


From what has been said, it may be concluded that the 
protections of our constitution, while sometimes onerous 
and frustrating to those charged with municipal administra- 
tion, represent checks on governmental authority which must 
be preserved if truth is to be given the opportunity of 
becoming accepted in the marketplace of ideas. Certainly, 
there are available sufficient powers by way of non-discrimi- 
natory reasonable regulations to ensure the maintenance of 
public peace. There are certain gaps in statutory authority 
which may be filed by action of the General Assembly. 
But it must always be borne in mind that it is the insistence 
upon individual rights that distinguishes us from the totali- 
tarian forces which seek to destroy a democratic and a 


civilized way of life. Only by insuring to each individual 
the rights secured by the First Amendment can the welfare 
of the entire community be secured. 
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“The true poem is the poet’s mind . . .” Emerson 


AN AGING JUDGE 


He’s old as bible times, say many; 
At least he antedates Jack Benny. 
He’s careless with defendants’ time; 
He thinks each Kinsey book a crime. 
His judgments, overripe in reason, 
Regard reversals as sheer treason. 
He runs for office, when time forces, 
Despite his gout and charley horses. 
If psychopathics dare inquire, 

He answers, “Nuts, I'll not retire.” 


By permission of Judge Frank G. Swain 
from Judicial Jingles 
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SUMMARY OF RECENT DECISIONS 
IN ILLINOIS PROBATE LAW 


By NAT M. KAHN 


Member Nat M. Kahn is a member of the Board of Gover- 
nors of the Illinois Bar Association and a frequent writer 
and lecturer on probate law. 


The following Illinois Supreme Court and Illinois 
Appellate Court cases decided during the past fiscal 
court year deserve a special note. 

In Collins v. Collins, 14 Ill. 2d 144, 151 N.E. 2d 
813, a wife who secured a divorce had it vacated 
after the husband’s death and virtually ate her cake 
and had it too. 

In People v. Schallerer, 12 Ill. 2d 240, 145 N.E. 
2d 585, it was held that refund annuity contracts 
are subject to Illinois inheritance tax. 

In Smith v. Estate of Womack, 12 Ill. 2d 315, 145 
N.E. 2d 923, the 1955 amendment to Section 330 of 
the Probate Act requiring notice for the approval 
of an appeal bond was held not to be jurisdictional. 

In Hayes v. Illinois Industrial Home For The 
Blind, 12 Ill. 2d 625, 147 N.E. 2d 287, it was held 
that the mistake of the scrivener in drafting a will 
could be corrected in a suit to construe the will. 

In Sterling v. Kramer, 15 Ill. App. 2d 230, 145 
N.E. 2d 757, false pretenses were held to constitute 
undue influence. 

In Thorne v. Continental National Bank & Trust 
Co., 18 Ill. App. 2d 163, 151 N.E. 2d 398, an emo- 
tional emergency, a new concept, was recognized 
as grounds to invade the corpus of a testamentary 
trust. 


SUPREME COURT OF ILLINOIS DECISIONS 
MANIAS vy. YECK, 11 Ill. 2d 512, 144 N.E. 2d 596 


(Specific Performance) A severance of a joint tenancy in 
real estate occurs when one of the joint tenants enters into 
a contract of sale without an actual conveyance being made 
by him. The wife did not join in the contract and her half 
interest was not subject to specific performance. Since the 
husband entered into the contract of sale, his half interest 
was subject to specific performance. 

POSLER v. THE PEOPLE, 11 Ill. 2d 557, 144 N.E. 2d 
589 (Inheritance Tax Proceeding) Stepchildren are not 
entitled to the lower rate and higher exemption than children 
of a decedent have under Section 1 of the Inheritance Tax 
Act. The provision of Section 1 of the Act that requires 
the relationship of an acknowledged parent to commence 
at or before the child’s 15th birthday is constitutional, 
reasonable and not arbitrary. This is a valid statute for a 
legislative determination because the earlier the relationship 
begins, the more likely it will assume the attributes of a 
relation of natural parent and child. This age designation 
is not unreasonable or arbitrary. 


FIRST NATIONAL BANK OF DANVILLE vy. MC MIL- 
LAN, 12 Ill. 2d 61, 145 N.E. 2d 60. (Petition by Conservator 
to renounce Will) A large portion of the deceased wife’s 
estate emanated from her husband, who was incompetent 


at her death. Her will disinherited him by leaving him $1.00. 
Although the husband was far wealthier than his wife at 
her death, it was for the best interest of his estate for his 
conservator to renounce her will and thereby receive 
$10,000.00 and not the $1.00 bequest. Although the husband 
before his death and while he was competent wrote a letter 
to his wife relative to their assets and indicating that 
neither should renounce the other’s will, this was not 
contractual. Moreover the wife before her husband’s death 
severed a joint tenancy in property created by the husband, 
which property he previously owned and that he would 
have reacquired as survivor had the wife not severed the 
joint tenancy. 





NAT M. KAHN 


HOFF vy. MEIRINK, 12 Ill. 2d 108, 145 N.E. 2d 58, 
(Report of Sale) The County Court was without jurisdic- 
tion to approve a report of sale of a ward’s mineral rights 
(real estate) when his prior restoration by an order of 
another county court that previously found her to be 
mentally ill was brought to the court’s attention even 
though letters of conservatorship had not been revoked. 
Until an order is entered approving a sale, there is no 
sale and even the highest bid is a mere offer to buy. 


STEWART vy. LAFFERTY, 12 Ill. 2d 224, 145 N.E. 2d 640 
(Will Construction) This will construction suit was of the 
1914 Will of the testator, who died in 1921 and the suit 
was filed after the death of the life tenant. In 1914, when 
the will was executed the complexion of the law excluded 
considering adopted children as descendants. The testator’s 
will was executed three years before the adopted child 
was born and the adoption did not take place until after 
the death of the testator. The testator was presumed to 
have known the law as it existed at the time he made his 
will. Consequently the adopted child under the 1914 will 
of the testator was not a descendant. 
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PEOPLE v. SCHALLERER, 12 Il. 2d 240, 145 N.E. 2d 
585 (Inheritance Tax Proceeding) Refund annuity con- 
tracts are now subject to Illinois Inheritance Tax. These 
are purchased from an insurance company that provides 
for a fixed annual stipend to be paid to the purchaser for 
a definite period of time, or for as long as he should live, 
and if he should die before receiving the stipulated amount, 
usually the principal sum and interest, the difference be- 
tween that sum and the annuities received are to be paid 
to named beneficiaries other than his estate. If a beneficiary 
is designated in the annuity contract in consideration of her 
release of dower rights in an antenuptial contract, this does 
not render the transfer non-taxable as dower rights and 
anything in lieu thereof are likewise taxable (People v. 
United Christian Missionary Society, 341 Ill. 251, 173 N.E. 
132 distinguished) 


SMITH v. ESTATE OF WOMACK, 12 Ill. 2d 315, 145 
N.E. 2d 923 (Appeal from Probate) The 1955 Amendment 
to Section 330 of the Probate Act requiring notice to per- 
sons who filed appearances of the application for the ap- 
proval of an appeal bond in an appeal to the Circuit Court 
is not jurisdictional. 


PURCELL v. WEASEL, 12 Ill. 2d 356, 146 N.E. 2d 580. 
(Ejectment) Under a separation agreement between a 
husband and his wife the husband paid his wife $150.00 and 
she released all her rights in her husband’s property and 
also released him of any duty to support her. They became 
reconciled and lived together 13 years until the husband’s 
death and he supported her. After the reconciliation the 
husband conveyed a small house to his wife. After the 
husband’s death the wife for $20.00 quit claimed to a 
stranger her interest in an 80 acre farm owned by her 
husband at his death. She quoted her husband as saying 
“he would deed me that house and let the children have 
the farm.” The stranger was held to have no interest in 
the farm by reason of the wife’s release in the separation 
agreement. Apparently the court held that the illegal 
release of the husband’s duty to support his wife was over- 
come by his actual support of his wife. The court also held 
that the separation contract whereby the wife released her 
right to her husband’s property was not abrogated when 
they resumed living together. 


KAPRAUN v. KAPRAUN, 12 Ill. 2d 348, 146 N.E. 2d 7 
(Partition, Accounting and Constructive Trust Action) 
Where a fiduciary relation does not exist as a matter of law, 
and the plaintiff seeks to establish a constructive trust by 
parol evidence, the burden of proof is on him in the first 
instance to prove the existence of the fiduciary relationship 
by proof so clear, convincing, strong, unequivocal and un- 
mistakable as to lead to but one conclusion. A party who 
calls adverse parties as witnesses under Section 60 of the 
Civil Practice Act is not bound to vouch for the veracity 
of such witnesses and may introduce any competent evidence 
in direct contradiction, but he is bound by any testimony 
of such witnesses which stands uncontradicted and unre- 
butted. 


BURKE v. BURKE, 12 Ill. 2d 483, 147 N.E. 2d 373. 
(Specific performance of agreement to devise by will) 
Although the plaintiff performed services for his father and 
there was proof of statements by the father which indicated 
that he had an agreement with his son that he would give 
a farm to his son, specific performance was denied because 
of the omission of proof of a part of plaintiff's complaint, 
that he “would continue to live upon said farm, cultivate 
and operate it, maintain the fertility thereof, keep the 
improvements in good repair and maintain and furnish 
a home for the decedent for the rest of his life.” A party to 
a suit, either at law or in equity, cannot have relief under 


proofs without allegations, nor allegations without proof in 
support. 


HAYES vy. ILLINOIS INDUSTRIAL HOME FOR THE 
BLIND, 12 Ill. 2d 625, 147 N.E. 2d 287. (Will Construction) 
Through the mistake of the scrivener, the will named as 
a beneficiary, “The Illinois Industrial Home for the Blind 
(commonly called Lighthouse for the Blind).” The testator 
actually told the scrivener that the beneficiary was the 
“Lighthouse for the Blind.” In fact the “Industrial Home 
for the Blind” was never known as “The Lighthouse for 
the Blind.” They were independent organizations. The 
Chicago Lighthouse for the Blind was known as “Light- 
house for the Blind.” The will therefore presented a latent 
ambiguity that was cleared by parol evidence as to what 
the testator actually instructed her attorney when she 
directed him in a memo to draw the will naming “Light- 
house for the Blind” as the beneficiary. The Chicago Light- 
house for the Blind was therefore entitled to the bequest. 
“It is true parol evidence will not be allowed to show what 
the testatrix meant to say (See Rodisch v. Moore, 257 IIl. 
615) but it will be allowed to show what she meant by 
what she did say. (Krog v. Halfka, 413 Ill. 290).” 


FLESHNER v. COPELAND, 13 Ml. 2d 72, 147 N.E. 2d 
329 (Will Contest) Even after the statutory nine month 
period within which to file will contests has run, the trial 
court under the liberal provisions as to amendments under 
the Civil Practice Act has jurisdiction to amend the com- 
plaint and summons and describe a defendant as executor 
where the body of the complaint alleges his capacity as 
executor although the caption of the complaint omitted 
the name of the executor and the summons also omitted the 
executor. 


CREAGER v. WEIMER, 13 Ill. 2d 217, 148 N.E. 2d 738 
(Will Contest) The testator’s ability to transact business at 
the time he makes his will may not be the decisive factor as 
to his testamentary capacity. If he has an unfounded 
obsession or an insane delusion about a child or relative 
who is an object of the decedent’s bounty, the jury may find 
the will invalid notwithstanding the testator’s business 
ability. 

POCIUS v. FLECK, 13 Ill. 2d 420, 150 N.E. 2d 106 
(Specific performance of agreement to devise by will) 
Relief was denied because (1) plaintiff’s past services could 
not support or be the consideration for the alleged promise 
to devise as the services were not referable to any contract; 
(2) The alleged gift of personal property by the decedent 
to the plaintiff was not consummated as the alleged donor 
did not relinquish all present and future dominion over 
the property; (3) The authority of the donor to his agent 
to fill in the blank spaces of a deed and bill of sale trans- 
ferring property to the plaintiff ceased at the donor’s 
death and since the blanks were not filled out they were 
invalid. 


BONCZKOWSKI v. KUCHARSKI, 13 Ill. 2d 443, 150 
N.E. 2d 144 (Contract to enforce joint will) Although the 
purported joint will of a husband and wife was inoperative 
as a joint will, it was enforceable as a contract in equity. 
The document failed to make any disposition of the property 
of each spouse upon their respective deaths (except insur- 
ance funds of the husband) but it did dispose of their 
property after the deaths of both of them. The instrument 
bound the surviving wife to convey real estate she held 
jointly with her deceased husband in accordance with the 
terms of the document. 


COLLINS v. COLLINS, 14 Ill. 2d 144, 151 N.E. 2d 813 
(Petition under Sec. 72 of Civil Practice Act to vacate 
divorce decree) Under Section 72 of the Civil Practice Act 
a void divorce can be set aside after the husband’s death 
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on petition of the wife, even though she accepted a property 
settlement and married another person after the divorce 
decree, and this second marriage was annulled by the 
second husband. The decree was void on its face because 
the pleadings and decree showed that at the time the wife 
filed her complaint for divorce on the grounds of the 
habitual drunkenness of her husband for two years, the 
parties had been married only 18 months. The trial court 
therefore did not have jurisdiction of the subject matter. 
The defense of estoppel by the wife in accepting the 
property settlement could not be raised for the first time 
on appeal by the deceased husband’s heirs who were sub- 
stituted as parties defendant after his death. If it had been 
raised in the lower court it would not bar the relief as 
the State is an interested or third party in all divorce cases. 


APPELLATE COURT OF ILLINOIS DECISIONS 


FRANZ v. SCHNEIDER, 14 Ill. App. 2d 464, 144 N.E. 
2d 798 (2nd Dist.) (1957) (Will Construction) Where the 
testator’s will directs the payment of all debts, funeral 
expenses, all estate, inheritance and succession taxes “out 
of the principal of my estate,” these were payable entirely 
from the residuary estate and did not require prorating 
against the testator’s entire estate so that all beneficiaries 
would pay their proportion of these charges. All benefici- 
aries, other than the residuary ones, received their testa- 
mentary gifts in full without any deductions for debts, 
taxes, etc. 

ZIMMERMAN v. SCHUSTER, 14 Ml. App. 2d 535, 145 
N.E. 2d 94 (2nd Dist.) (Probate Court Citation) A written 
inter vivos trust agreement provided that the net income 
should be paid by the trustee to the settlor during her life- 
time, plus any parts of the corpus necessary for her support. 
Inadvertently the trust agreement failed to dispose of the 
remainder upon the settlor’s death, although the trustee 
was given “full and complete power and authority over the 
trust estate... .” The trust was held to be void for vague- 
ness and indefiniteness for failure to designate a stated 
remainderman, and the corpus became intestate property. 
The parol evidence rule was invoked to reject the proof 
that the settlor orally requested the trustee to distribute the 
remainder to certain nieces and nephews upon the death of 
the settlor. 


JAEGER v. STEIN, 15 Ill. App. 2d 11, 145 N.E. 2d, 258 
(2nd Dist.) (Suit to charge legacy against real estate) 
A legacy will not be charged as a lien against a remainder 
interest in real estate when it clearly appears from the 
testator’s will that the lien of the legacy was restricted to 
the income from the life estate in the real estate. The 
premature and unanticipated death of the life tenant plus 
the absence of any income to pay the legacy did not result 
in the legacy being a charge upon the remainder interest 
in the real estate. ; 

BINGER v. ACKERMAN, 15 Ill. App. 2d 35, 145 N.E. 
2d 277 (3rd Dist.) (Will Construction) In the first part of 
his will the testator made $10,000.00 bequests to each of 
his first and second cousins who were also designated by 
name. Some persons in the group were not blood relatives 
of the testator but he had regarded them as his cousins. 
In the later part of the will, the testator gave his residuary 
estate equally to his first cousins living at his death, without 
naming them. The court held that the beneficiaries of the 
residuary estate was restricted to the actual blood first 
cousins of the testator as a true class gift. 

SMITH v. STOVER, 15 Ill. App. 2d 78, 145 N.E. 2d 515 
(2nd Dist.) (Objections to trustees’ report) Testamentary 
trustees requested approval of their interim report. They 
requested allowance for fees plus items of expense such 
as securities safekeeping fees, farm management fees, 


inspection of farms, rent, office stationery and supplies, 
telephone and other similar charges. Although a beneficiary 
filed objections to the allowance of the fees and charges, 
the trial court approved the report without hearing any 
evidence. On appeal, the appellate court reversed the trial 
court and held that the burden was on the trustees to prove 
that these items of expense were necessary and reasonable 
and that they were not included in the fees allowance to the 
trustees. 

STERLING v. KRAMER, 15 Ill. App. 2d 230, 145 N.E. 
2d 757 (1st Dist.) (Will Contest) Undue influence includes 
false representations made to the testator by a beneficiary 
concerning an heir at law of the decedent that induces the 
testator to disinherit the heir even in the absence of any 
overt physical act by the beneficiary to procure the execu- 
tion of the will. Prior wills of the decedent dividing her 
estate equally between her two heirs (the plaintiff and de- 
fendant) executed within a year of the later disputed will 
disinheriting the plaintiff were admissible in evidence be- 
cause of the charge of fraudulent conduct by the sole 
beneficiary. 

IN RE ESTATE OF ALEX L. GREENBERG, DE- 
CEASED, 15 Ill. App. 2d 414, 146 N.E. 2d 404 (1st Dist.) 
(Leave to appeal denied) (Will Construction) The testa- 
tor’s will provided that “if at any time three persons 
shall be acting as co-executors . . . hereunder, the deter- 
mination of the majority . . . shall control.” One of three 
executors was denied the right to employ independent 
counsel of his own choosing to advise him at the expense of 
the estate over the objection of the other two co-executors. 

GOSTOMSKE v. SOMMERFIELD, 15 Ill. App. 2d 478, 
146 N.E. 2d 702 (ist Dist.) (Action to set aside deeds) 
(Leave to appeal denied) Where an alleged contract to pro- 
cure a deed in exchange for a promise to support the 
grantor does not spell out the nature of the support and 
the place where the home was to be it is too vague and 
indefinite to constitute a valid agreement for support and 
maintenance. 

BAWDEN v. FURLONG, 16 Ill. App. 2d 174, 147 N.E. 
2d 889 (2nd Dist.) (Objections to Executor’s final account) 
(Leave to appeal denied) Where an executor continues the 
testator’s business in the absence of any power in his will 
and without obtaining permission from the County Court as 
required by Section 213(a) of the Probate Act, the Execu- 
tor who operated the business at a loss was surcharged 
with wages paid to her and others as employees, rents, 
attorney's fees incurred by her in resisting a petition for 
her removal and also for payments to creditors who had not 
filed claims against the decedent’s estate. The objecting 
legatees had not consented to the continued operation of 
the business after the testator’s death and were not estopped 
to object to the executor’s final account and to surcharge 
her with these items. A lapsed residuary gift passed to the 
remaining residuary legatees even though the decedent’s 
will was made prior to the 1955 amendment to Section 49 
of the Probate Act. (Schroeder v. Benz, 9 Ill. 2d 589, 138 
N.E. 2d 496 (1956) followed) 

IN RE ESTATE OF MC CALMONT, 16 Ill. App. 2d 
246, 148 N.E. 2d 23 (2nd Dist.) (Objections to fees) In 
the allowance of executor’s and attorney’s fees the court is 
not bound by expert testimony and should use its own 
knowledge and judgment. Time records are not all im- 
portant in determining fees. (Note: It is advisable to keep 
time records of unusual and extraordinary services even 
though this is not suggested by this decision.) The situs of 
a decedent’s intangible property is the domicile of the 
decedent at his death, even though such property is physi- 
cally located elsewhere at the time of the decedent’s death. 


IN RE ESTATE OF BURGER, 16 Ill. App. 2d 510, 149 
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N.E. 2d 105 (1st Dist.) (Removal of Administrator) A 
petition filed in the Probate Court to remove an administra- 
tor for statutory grounds of waste and mismanagement was 
deemed sufficient. The administrator was ordered to answer 
the petition. No citation for removal was issued. The ad- 
ministrator answered the petition. The court held that the 
filing of the answer by the administrator was a waiver of 
the issuance and service of the statutory citation. The 
evidence was sufficient to remove the administrator for 
waste and mismanagement. 


HARDY v. DAVIS, 16 Ill. App. 2d 516, 148 N.E. 2d 805 
(2nd Dist.) (Will Construction) The testator left about 
85% of her estate to charity. She bequeathed almost 
30% of her estate to trustees to build and endow an orphan 
home in Galesburg, Illinois, with no gift over. The trustees 
built and maintained the home for orphan girls but their 
number dwindled from 18 to 3, so that it became no longer 
practicable to continue the home because of changed social 
and economic conditions. Since the testator manifested an 
intent to give 85% of her estate to charity, the Appellate 
Court invoked the cy pres doctrine and remanded the case 
with instructions to consider the suggestions of the trustees 
to use the fund for providing orphan children with college 
scholarships, possibly the Knox College in Galesburg. When 
the testator named the future orphan home in her will 
this merely designated the mode or manner of carrying out 
the gift but this was not to be considered as limiting the 
broad charitable purpose for which the gift was made. 


IN RE ESTATE OF HERR, 16 Ill. App. 2d 534, 148 N.E. 
2d 815, (2nd Dist.) (Claim against decedent’s estate). Even 
though the decedent-maker’s signature to a note was con- 
cededly genuine, where the administrator on information 
and belief denies delivery of the note as permitted by 
Section 35 (2) of the Civil Practice Act, the payee-claimant 
was disqualified by the dead man’s statute to testify to the 
delivery of the note, so that the claim was disallowed on 
appeal. 


SMITH v. ESTATE OF WOMACK, 17 Ill. App. 2d 264, 
149 N.E. 2d 778 (3rd Dist.) (Claim against decedent’s 
estate). A final judgment in an action that a person was 
the constructive trustee of a fund belonging to a decedent 
is not res judicata barring a claim for services and money 
loaned to the decedent filed later by that same person. In 
the constructive trust action the parties were the heirs of 
the estate against the holder of the fund. In the later action 
on the claim the parties were the claimants against the 
estate. The question of the claim was not raised in the 
constructive trust action. In both suits neither the parties nor 
the subject matter was identical. Therefore the defenses of 
res judicata and estoppel were not available to the estate. 


THORNE v. CONTINENTAL NATIONAL BANK & 
TRUST CO., 18 Ill. App. 2d 163, 151 N.E. 2d 398 (1st Dist.) 
(Action to Invade Corpus of trusts to consummate settle- 
ment) There was long, protracted, expensive and bitter 
litigation between the sole life tenant-remainderman and 
claimants to part of the remainder of two trusts. It culmi- 
nated in a settlement agreement. In order to consummate 
the settlement agreement, the court was justified in decree- 
ing that the corpus of the trusts could be invaded, contrary 
to their provisions, so that the necessary funds could be 
procured. The trial court was correct in finding that this 
was an extreme case that presented an emotional emergency 
that justified an invasion of corpus. The emotional emergency 
was far more devastating than a financial emergency and a 
court of chancery has the power in extreme and unusual 
cases, such as the instant case, to order the invasion of the 
corpus. 





BOOK REVIEWS 











HER FATHER’S PARTNER, by Alice M. Mce- 
Clanahan, Vantage Press, 123 pp. $2.50. 


Reviewed by Matitpa FENBERG 


This is the beautifully told story of Alice M. Mc- 
Clanahan of Chicago whose dream to become a law- 
yer and her father’s partner was eventually realized. 
She had the good fortune to have a father who was 
an admirable, understanding lawyer and who guided 
her with his wisdom and knowledge acquired in his 
own years of experience in the practice of law. Her 
story is a tribute to him whom she loved deeply 
and in whose footsteps she followed conscientiously. 


Beginning her legal practice at a time when there 
were very few women lawyers, Alice heeded the 
wise counsel of her father regarding what philosophy 
a woman should follow in professional life. She tells 
young women about to enter the legal profession that 
his counsels still hold good, and adds that “marriage 
is a very happy and necessary part of a career 
woman’s life.” 

When at the age of sixteen she announced her 
intention to study for the bar, she dedicated her life 
to this ambition. Her father predicted that there 
would be little or no social life for Alice and he was 
unsure that she should give up so much. However, she 
even took over the responsibility of their household 
while her mother was ill. No hardship daunted her 


spirit for her father was her idol and besides, a 
lawyer. 


Upon her admission to the bar, she held several 
jobs before she became the head attorney for the 
Legal Aid Society where she remained for three 
years. She left there to become counsel for a business 
firm, but missed the fascination of constant court 
activity. Making money was never her goal. Soon 
she joined her father as his partner and her long 
envisioned dream was a happy reality until 1940, 
when her father passed away. 


Alice insists that she will never retire, but “keep 
on going till the gas gives out.” She is now an 
assistant United States Attorney at Chicago and she 
has sketched for us, from her vast experience, the 
human dramas, the tragedies, the comedies, the 
marital mixups, the story of unwanted children— 
all the situations which make up a court room life. 
In the courts, Alice tells her readers: 

. . » You see life in the raw. You will be completely 

disillusioned. But you will substitute for roseate dreams 

of human nature, a tolerant kindly understanding of 
human weaknesses and faults. Your own faith and 

belief in right will serve you in good stead... . 
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ALMANAC OF DEMOCRACY 


Member Maynard Wishner, former chairman May- 
or’s Committee on Human Relations, is the moderator 
and host of a series of television programs launched 
by the Chicago Rabbinical Association in coopera- 
tion with the American Jewish Committee, the Amer- 
ican Jewish Congress, and the Anti-Defamation 
League of B’nai B'rith. The programs under a gen- 
eral name of ALMANAC OF DEMOCRACY, a study 
in depth of Human Relations in Metropolitan Chi- 
cago, are scheduled for every Wednesday evening 
during the months of May and June, on WITW 
channel 11, at 9:30 P.M. Leading experts in their 
respective fields will discuss the following subjects: 


May 6 ANATOMY OF PREJUDICE, A study of what 
prejudice is, how it is caused, and what its effects 
are. 

May 13 WHAT PRICE BIAS? Showing patterns of dis- 
crimination, how they develop, and the toll they 
take. 

May 20 WITHIN THE WALL, A picture of discrimina- 
tion in housing. 

May 27 PLEASE ATTACH PHOTO, Discrimination in 
employment. 

June 3 THE RIGHT TO LEARN, Segregation and limi- 
tations of educational opportunities. 

June 10 ... THE FREE EXERCISE THEREOF, From 
the Constitution, establishing religious freedom. 

June 17 RUMOR CLINIC, The development of rumor and 
the role it plays in human relations. 

June 24 THE AMERICAN PROMISE, Some practical 
solutions to the problem. For further information 
address the Radio and Television Commission of 
The Rabbinical Association, 72 East 11th Street, 
Chicago 5, Illinois. 





COMPLETE TRUST SERVICE 
in the 
FRIENDLIEST BANK IN TOWN 


Alfred E. Gallo, Vice President & Trust Officer 
Agnes J. Olsen, Asst. V. P. & Asst. Trust Officer 
Corinne Bek, Assistant Trust Officer 


THE COSMOPOLITAN NATIONAL BANK 


OF CHICAGO 
801 N. Clark Street Chicago 10, Illinois 


MOhawk 4-5200 


Free Parking Facilities 
Messenger Service At All Times 








JOEL H. FISHER 


Attorney at Law 
1001 Connecticut Avenue, N. W. 


Washington 6, D. C. 


Telephone 
Metropolitan 8-6555 

















Announcing nee 


a 1959 Revised 
INCORPORATION SET 


Complete with Minutes, By-laws, stock 
certificates and seal. 


A call will bring you a set for examination, 
and without obligation. 


Wladern Law Forms. 


8 S. Dearborn Street 
Financial 6-1148 














Since 1910 


FIENK & FIENK 
ACCREDITED PUBLIC ADJUSTERS 


Members of the 
NATIONAL ASSOCIATION OF PUBLIC 
INSURANCE ADJUSTERS 
Recommended by - Cooperate with 
And are of Service to 
e ACCOUNTANTS ¢ ATTORNEYS e BANKERS 
@ CREDIT EXECUTIVES e INSURANCE AGENTS 
e BROKERS 
© And Other Businesses and Professions 
“For Service Call” 
HArrison 7-6078 
141 West Jackson Blvd. - Chicago 4, Illinois 














THE DECALOGUE SOCIETY OF LAWYERS’ 
Group Sickness and Accident Insurance 
Plan Offers You Income Protection 
at Low Group Rates 
Weekly Income Amount Is Selected by You to 
Fit Your Particular Need 


Inquire Today—Tomorrow Could Be Too Late 
For All The Facts — Write or Telephone 


PARKER, ALESHIRE & COMPANY 
175 West Jackson Boulevard Chicago 4, Illinois 
Telephone WAbash 2-1011 


Administrators of Special Group Plans for 
Professional Organizations 
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Complete — Comprehensive 


TRUST SERVICE 
Attorneys Are Assured of Fullest Cooperation 


w 
MOnroe 6-8300 


CENTRAL NATIONAL BANK 


IN CHICAGO 
Roosevelt Road and Halsted Street 


Member Federal Deposit Corporation 
Member Federal Reserve System 








MAX G. KOENIG 
Attorney at Law 
261 Broadway - New York City 
Telephone: Barclay 7-8020, 7-8021 


(Member Decalogue Society of Lawyers) 

















CHICAGO NATIONAL BANK 


120 South La Salle Street 
Offers to Attorneys 
A COMPLETE TRUST SERVICE 
Fullest Cooperation Assured 


Telephone Financial 6-2700 





MICHAEL M. ISENBERG 
Attorney and Counselor At Law 
1412 Ainsley Building 
Phone FRanklin 4-5166 
Miami, Florida 


(Charter Member Decalogue Society of Lawyers) 

















LIBMAN, KAPLAN and PACKER 


Attorneys at Law 

92 State Street 
Boston 9, Massachusetts 

LAfayette 3-5580 


(Bernard Kaplan is a member of 
The Decalogue Society of Lawyers) 








THE EXCHANGE NATIONAL BANK OF CHICAGO 


Offers a Full and Complete 


TRUST SERVICE 


UNDER THE DIRECTION OF 
IRWIN A. GOODMAN, Vice-President and Trust Officer 
MITCHELL P. KOBELINSKI, Trust Officer 


HAROLD Z. NOVAK, Assistant Trust Officer 


RICHARD S. WEINSTEIN, Assistant Trust Officer 


COOPERATION WITH ATTORNEYS FULLY ASSURED 


130 SOUTH LASALLE STREET 


- DEarborn 2-5000 











Return Postage Guaranteed 


=D /ECALOGUE 


JOURNAL 
A Publication of The Decalogue Society of Lawyers 


180 WEST WASHINGTON STREET 
CHICAGO 2, ILLINOIS 


Non-Profit Organization 
U. S. Postage 


PAID 


Chicago, Ill. 
Permit No. 4708 

















DECALOGUE ESSAY CONTEST 


“The Constitution and Religion in the Public 
Schools” — should religion be taught in public 
schools? is the subject of an essay contest presently 
sponsored by our Society for law students and law- 
yers. Rules governing the contest have already been 
mailed to deans of law schools. The legal profession 


tact with bar associations and newspaper publicity. 
As indicated below the best manuscript contributions 
will be determined by two panels of judges and 
awards totalling fourteen hundred fifty dollars will 
be distributed for first, second, and third winning 
essays. 


has been familiarized with the project through con- 


PRIZES FOR LAW STUDENTS 
FIRST PRIZE—$300.00 SECOND PRIZE—$200.00 THIRD PRIZE—$100.00 
The contest is open to Law Students of the Junior and Senior years of all Law Schools in the United States. 
Manuscripts should be from 1500 to 3500 words. 
JUDGES OF THE CONTEST 


JUDGE JULIUS J. HOFFMAN, Judge of the United States District Court, Northern District of Illinois. 
JUDGE ABRAHAM L. MAROVITZ, Chief Justice, Criminal Court of Cook County, Illinois. 
JUDGE JOHN V. McCORMICK, Justice of Appellate Court of Illinois, Second Division. 


PRIZES FOR LAWYERS 


FIRST PRIZE—$500.00 SECOND PRIZE—$250.00 


THIRD PRIZE—$100.00 


The contest is open to all lawyers of the State of Illinois and to members of The Decalogue Society of Lawyers 
everywhere. Manuscripts should be from 2000 to 4000 words. 


JUDGES OF THE CONTEST 
JUDGE JULIUS H. MINER, Judge of the United States District Court, Northern District of Illinois. 
JUDGE WALTER V. SCHAEFER, Justice, Supreme Court of Illinois. 
JUDGE ULYSSES S. SCHWARTZ, Presiding Justice, Appellate Court of Illinois, First Division. 


All manuscripts should be mailed to Essay Contest Committee, The Decalogue Society of Lawyers, 180 West 
Washington Street, Chicago 2, Illinois. 











